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BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

In the Maiter of the Investigation into
U S WEST Communicetions, Inc.’s
Compliance with § 271 of the
Telecommunications Act of 1996

In the Matter of U SWEST
Communications, Inc.’s Statement of
Generdly Available Terms Pursuant to
Section 252(f) of the Telecommunications
Act of 1996

Docket No. UT-003022

Docket No. UT-003040

QWEST CORPORATION’'S RESPONSE
TO NOTICE OF OPPORTUNITY TO FILE
COMMENTS

INTRODUCTION

On November 7, 2001, in response to Bench Request No. 37, Qwest filed aredlined

Qwest Performance Assurance Plan (“QPAP’) for the state of Washington, together with a copy

of its Comments on the Facilitator’' s Report explaining acceptance and/or clarification or dight

modifications of the Facilitator's Recommendations’  Those documents represent Qwest's

1

Qwest notes that, on page 15 of its Comments on the Facilitator’s Report, there is a typographical

error in the following sentence: “It would be reasonable that small data discrepancies, aone, should be
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response to a portion of this Notice of Opportunity to File Comments (“Notice”) and are attached
hereto for convenience. With respect to the specific questions raised by the Washington Utilities

Commission relating to the QPAP, Qwest provides the following comments.

RESPONSESTO ALJ SQUESTIONS

1 WAC 480-120-560 establishes standards and CL EC paymentsfor collocation in
Washington. The QPAP providesfor different collocation standards and payments.
How should the Commission addr ess the differencesin collocation standar ds and
payments between the QPAP and Washington rules? What changes, if any, should
be madeto the QPAP to addressthe differences?

While Qwest believes that the performance measurements that form the basis of the
QPAP are most appropriate and reflective of appropriate standards, Qwest recognizesthat in
Washington, as well as other gates, there may be differences between existing wholesde service
qudity rules and the standards and remedies in the QPAP. Because the State rules and the QPAP
sandards are likely to cover the same underlying performance activity, Qwest should not be held
accountable to CLECs for two potentially different sandards and duplicative remediesin rules.
Accordingly, the QPAP requires CLECs to choose between any such duplicative remedy
schemes. Section 13.6 of the QPAP providesthat it “ contains a comprehensive set of
performance measurements, satistical methodologies, and payment mechanisms that are
designed to function together, and only together, as an integrated whole,” so that a CLEC must

choose in decting the benefits of the QPAP to “adopt the PAP inits entirety.”

the basis for an audit.” As the context makes clear, that sentence should instead read: “It would be

unreasonable that small data discrepancies, alone, should be the basis for an audit.”
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The Washington SGAT, however, presents a unique Situation because it incorporates
specific standards and remedies (based on the rules) into the SGAT at section 8.4.1.10.
Obvioudy, to maintain two digtinct and conflicting sandards and remedies for collocation in the
same contract would be ingppropriate. Accordingly, Qwest proposes replacing the collocation
ddayed ingdlation provison in section 6.3 of the QPAP with the terms in section 8.4.1.10 of the
SGAT and eiminating the duplicative SGAT section. A copy of the proposed revison is
provided as an attachment to these comments. Eliminating that section of the SGAT will not
adversdy affect any CLECs because any CLECs who do not wish to eect the QPAP will il

have the benefit of the Washington rule.

2. The 36% cap in the QPAP isbased upon 1999 ARMISrevenue. Should the
Commission amend the QPAP to base the cap on morerecent ARMIS data?

No. Asthe Facilitator noted, it is inherently speculative whether Qwest’s net local
revenue will increase or decrease in future years, and Qwest agrees with hisandyds. As
competition increases and market share drops, net revenues may decline.

A fixed cap adds a measure of certainty to the PAP and stability to the overdl payment

sructure. Consequently, other plans approved by the FCC have contained such a cap.

3. Arethe provisions of the QPAP, asamended by the Report, consistent with existing
Washington SGAT and ICA provisons? If not, how should the QPAP be amended?

With the resolution explained above, Qwest is unaware of any inconsstencies. The
QPAP will be incorporated as Exhihit K to the SGAT, and incorporates the force majeure and

dispute resolution provisions thereof so that these provisions are not incong stent.
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4, Page 42 of the Report recommends language r egar ding payment of Tier |1 funds
“for any purpose allowed to it by statelaw.” For what pur poses should the
Commission consider Tier |1 payments?

The language quoted above is part of the following paragraph:

Payment of Tier 2 Funds. Payments to a state fund shall be used for any purpose
determined by the commission that is allowed to it by state law. If the Commission is not
permitted by state law to receive or administer Tier 2 payments to the state, the payments
shall be rr%ade to the general fund or to such other source as may be provided for under
state law.

If the Commission is permitted by state law to receive and/or administer the Tier 2
payments, there are severa purposes for which the Commission should consider Tier 2
payments. Qwest does not suggest that the following list is exhaudtive of dl the possbilities,
only that the following items are ones the Commisson may wish to consder. (1) The
Commission could congder Tier 11 payments as a funding mechanism to offset or defray the
costs that end usersincur when a company provides service to unserved areas — either areas
within an exchange boundary where there are no facilities, or areas outside a carrier’ s defined
exchange boundary. (2) The Commission could consider Tier Il payments for the purpose of
ensuring that the Commission has adequate resources to administer the additiond respongbilities
placed on it by the Telecom Act. (3) Findly, the Commission could consider the paymentsasa
source of fundsto pay for the costs of deployment of facilities for advanced services, where
those facilities might otherwise not be deployed. Asthelist suggests, use of the funds should be
driven by concepts and principles and should not be earmarked for any specific groups or

individuas, must be compstitively neutrd, and should be supported by sound policy objectives.

5. Does the QPAP require modification to address any of the terms and conditions
contained in the Qwest merger settlement agreement?

2 Facilitator's QPAP Report (Oct. 22, 2001) at 42.

) Qwest
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No. The QPAP and the merger settlement agreement (“MSA”) are separate and
exclusve remedies. Both are integrated documents addressing wholesae service and provide
different regimes for measuring the sarvice, including different intervals, different payment
provisions, and different reporting obligations. As noted below,? it would be improper for a
CLEC to have access to both sets of remedies.

Indeed, even the MSA recognizes that CL ECs should not be entitled to duplicative
recovery. The MSA (at 20, section VI.B) states:

These remedies are not intended to duplicate any remedies availableto a CLEC
under an interconnection agreement between the CLEC and Company [Qwest]. A
CLEC may, a its discretion, choose to receive remedies under this Agreement or
its interconnection agreement for any Company [Qwest] failure to comply with
provisioning intervas.

This election of remedies provision is condgstent with the comparable provision in section 13.6 of
the QPAP (implementing the Facilitator’ s recommendations) as described above in response to
question 1. Accordingly, by opting into the QPAP, a CLEC waives remedies available under the
MSA, and no changes to the QPAP are warranted.

Moreover, the MSA itsalf was intended to be only an “interim” measure,* and will sunset
on December 31 of next year. The MSA aso provides for an immediate sunst if the
Commission adopts wholesdle service qudity rules. This sunset provison, thus, implicitly
reinforces the basc principle that there should not be dueling sets of qudity sandards and

remedies. This sound principleis recognized in both the MSA and the QPAP.

3 See “Allowing CLEC Recovery of NonContractual Damages in Other Proceedings,”
Qwest Corporation’s Comments on the Facilitator' s QPAP Final Report at 4-6.

4 See MSA at 3, Section I.A.
QWEST CORPORATION'SRESPONSE TO NOTICE %‘g’ﬁm Ave.. Suite 3206
OF OPPORTUNITY TO FILE COMMENTS Seattle, WA '58191

Telephone: (206) 398-2500
5 Facsimile: (206) 343-4040



© 00 N o o b~ w N P

N NN NN NN R P R R R R R R R
o 00 B W N P O © 0 N o o » W N B O

6. How should the pick and choose principles contained in the Commission’s
Inter pretive and Policy Statement in Docket UT-990355 apply to provisonsthe
QPAP?

The Commission’s Interpretive and Policy Statement is a nonbinding statement of the
Commission’s current opinion regarding the scope of Section 252(i) of the Act and the FCC's
implementation of this provision in its “pick and choose” rule® Section 252(j) requiresa LEC to
make available to CLECs “any interconnection, service, or network element” provided
under another agreement “upon the same terms and conditions.”  Asthe Supreme Court has
recognizing in upholding this rule, the rule permits an ILEC to require arequesting carrier to
accept al termsthat it can demonstrate are “legitimately related” to the desired term.® Principle
10 of the Interpretive and Policy Statement recognizesthis rule.

The provisons of the Commission’s Interpretive and Policy Statement were explicitly
conddered in the SGAT workshops, and Qwest believes that the SGAT provisions that address
pick and choose are fully consistent with the Statement. Those provisions are contained in
Section 1.8 of the SGAT, which specifically references Docket UT-990355.

The threshold question of how the pick and choose rule applies to the QPAP is whether
the QPAP, which is an undertaking by Qwest for purposes of section 271 relief from the FCC
that has been incorporated into the SGAT for convenience in adminidration, involvesan
agreement to make any “interconnection, service, or network element” avalable. Asthe FCC
noted in adopting the pick and choose rule, it is designed to make available not smply “entire

agreements,” but “provisions relating to specific elements”’ The QPAP would not appear to fdll

° 47 C.F.R. §51.809(a).

6 AT&T Corp. v. lowa Utilities Board, 525 U.S. 366, 377 (1999) (citing First Report & Order,
I mplementation of the Local Competition Provisions of the Telecommunications Act of 1996,11FCCRa
15,499 1 1315 (1996) (“First Report & Order”).

! First Report and Order at § 1310.
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within the scope of such provisons: It isacomprehensve plan for addressing performance
standards that cut across Qwest's entire wholesale service operation.  Indeed, the QPAP was
negotiated through a series of comprehensive workshops in which al CLECs wereinvited to
participate from the outset, not through an arrangement with one CLEC that others might later
desireto renegotiate for themsdves. But in any event, Qwest believes that the QPAP isfully
consigtent with the pick and choose rule and the Commission’s Interpretive and Policy
Statement.

Firg, the QPAP permits any CLEC to opt into the QPAP or nat, at itselection. Nor does
a CLEC need to opt into other provisions of the SGAT in order to adopt the QPAP. However,
the QPAP does specificdly reference two SGAT sections that are incorporated by reference into
the QPAP for convenience. Those sections must therefore become part of any interconnection
agreement that contains the QPAP. Section 13.3 of the QPAP references the definition of aforce
magjeure event as set forth in SGAT section 5.7. Thus, that definition becomes part of the QPAP,
and the carrier who optsin to the QPAP aso optsinto SGAT Section 5.7 for purposes of
interpreting the QPAP. The other SGAT provision that follows the QPAP isthe dispute
resolution provision in Section 5.18 of the SGAT. This provison isreferenced in Sections 13.9,
16.1, and 18.0 of the QPAP, and applied to resolution of disputes that are specific to the QPAP.
If the CLEC wishesto retain its exigting disoute resolution provisons for non-QPAP related
disputes, Qwest will agreeto do so.

Second, every CLEC that adopts the QPAP must adopt it in itsentirety. Thus, even if the
QPAP were a*“provison reating to specific dements” no CLEC will be receiving any QPAP
terms that are not available “upon the same terms and conditions’ available to any other. It thus

complies with Principle 4. Moreover, the QPAP was designed as a comprehensive arrangement
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for the provison of dl wholesde services. Each provison of the QPAP isinterrelated to every
other provison. Thus, the PIDs are related to the caps and the pendties, and the legd provisons
of the QPAP relating to dection of remedies, offset, force mgjeure, and dispute resolution are an
integra part of the entire plan as it gpplies to the implementation of each of the PIDs. Principle
10 acknowledges that terms that are legitimately reated may be combined in an offering, where
“the interconnection, services or eements’ are ether “technicdly inseparable’ or “rdlated in a
way that separation will cause an increase in underlying costs” This principle of “technica”
insgparability again confirms that the pick and choose rule is designed to permit picking and
choosing of terms and conditions relaing to separate physica facilities, not terms and conditions
within alegd remedies scheme. But in any event, as noted above, Qwest can provethat al of
the terms and conditions in the QPAP are legitimately related to each other, and that separation
would cause subgtantia increases in the underlying costs of adminigtering the plan. To take
merdly one example, Qwest’ stota payment liability is capped at 36% of its net

revenues. Without this cap, the underlying costs of the potential QPAP payments would be far
greater. The same would be true of any of the other provisions that would be the likely subject
of apick and choose effort — such as the limits on escaation, the force mgeure exception, and

the eection of remedies and offset provisions.

Dated this 21st day of November, 2001.

QWEST

Lynn Anton Stang

1801 Cdifornia Street, Suite 4700
Denver, CO 80202

(303) 672-2734
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